THL'S OPI NI ON WAS NOT_ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten
for publication in a law journal and (2) is not binding precedent of the Board.
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FRANKFORT, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal fromthe examner's refusal to
allowclains 1, 4, 7 through 14 and 17 through 19 as anended
subsequent to the final rejection in a paper filed on July 30,

1999 (Paper No. 10). dains 1, 4, 7 through 14 and 17 through
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19 are all of the clains remaining in this application. Cains
2, 3, 5 6, 15, 16 and 20 have been cancel ed.
As noted on page 1 of the specification, appellants’
invention relates to:
a nmet hod of producing flow ng gas m xtures havi ng
constant conpositions over periods of tinme, and nore
particularly to a nethod of providing a gas m xture
stream whose conponent concentrations are continuously
adjusted to maintain the ratio of the conponents of
the gas m xture substantially constant over extended
periods of time. The invention is especially useful
for accurately filling gas cylinders with gas m xtures
of desired conpositions.
In addition, the invention also relates to a system (claim13)

for carrying out the above nethod.

| ndependent clains 1 and 13 are representative of the
subj ect matter on appeal and a copy of those clains can be found

in the Appendi x to appellants’ brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Strain et al. (Strain) 3, 856, 033 Dec. 24,
1974

McLoughlin et al. (MLoughlin) 4,324,294 Apr. 13,
1982
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Azi nov 4,799, 511 Jan. 24,
1989

Chapman 5,674, 382 Cct. 7,
1997

(filed Jan. 11, 1996)

Clainms 1, 7, 8, 12, 13 and 19 stand rejected under 35
Uus. C
§ 103(a) as being unpatentabl e over Chapman in view of

McLoughl i n.

Clains 4 and 18 stand rejected under 35 U.S.C. § 103(a) as
bei ng unpat ent abl e over Chaprman in view of MLoughlin as applied

above, and further in view of Azi nov.

Clainms 9 through 11, 14 and 17 stand rejected under 35
U S.C. 8 103(a) as being unpatentabl e over Chapman in view of

McLoughlin as applied above, and further in view of Strain.

Rat her than reiterate the examner's full statenment of the
above-noted rejections and the conflicting viewoints advanced
by the exam ner and appell ants regardi ng those rejections, we
make reference to the final rejection (Paper No. 7, mailed

February 9, 1999) and the exam ner's suppl enental answer (Paper
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No. 17, mailed March 2, 2001) for the exam ner's reasoning in
support of the rejections, and to appellants’ brief (Paper No.

14, filed Septenber 20, 1999) for the argunents thereagainst.

CPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to appellants’ specification and cl ains,

to the applied prior art references, and to the respective

posi tions
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articul ated by appellants and the examiner. As a consequence of

our review, we have nade the determ nati ons which foll ow

Looking to the examner's rejection of clains 1, 7, 8, 12,
13 and 19 under 35 U.S.C. § 103(a) as being unpatentabl e over
Chapman in view of MLoughlin, we note that the exam ner is of
the view (final rejection, page 3) that it would have been
obvious to one of ordinary skill in the art “to replace the
Chapman punps and m xing valve with variable punps to elimnate

t he Chapman m xi ng val ve and because MLoughlin teaches the

equi val ence of the two arrangenents.” Further insight into the

exam ner’s position is provided in the supplenental answer, page
5, where it is indicated that:

It is the exam ner’s position that one of ordinary
skill in the automatic fluid ratio control art would
vi ew both references and realize that application of
McLoughlin's Fig. 1 systemwould allow himto inprove
Chapman by elimnating the distinct m xing valve 32
and instead use only variable speed punps to control
fluid ratios. This step would clearly sinplify
Chapman. While there is no direct teaching of
controlling ratios of gas by controlling liquid punps
the substitution of variable speed punps in Chapman
woul d inherently result in such a system because the
Chapman punps are punping liquid. The fact that the
reason for using variable speed punps in the Chapnman
liquid lines is not the sanme reason that appell ant
would do so is irrelevant. It is only sufficient that
a good reason (as seen by one of ordinary skill) exist
either in the references thensel ves or good

engi neering practice. In this case good engi neering

-5
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practice, sinplification of Chapman by the elimnation

of a separate conplex m xing val ve, provides

sufficient reason.

Chapman addresses a wet oxidation systemfor treatnent of
waste water. |In such a system|arge anmounts of oxygen or oxygen
containing gas are introduced into waste water before the waste
water is introduced into a high tenperature reactor (18) in
whi ch oxidation takes place at elevated tenperatures. Inits
basic form (Figure 1) the systemin Chapman includes a liquid
oxygen storage tank (22), a high pressure punp (26) for punping
said liquid oxygen thereby raising its pressure, an evaporator
(28) for evaporating said |iquid oxygen, nitrogen supply neans
(20, 24, 30) for supplying nitrogen, a first m xer (32) for
m xi ng the evaporated oxygen and nitrogen, and a second m xer
(16) for mxing the oxygen/nitrogen mx with waste water to be
treated in the reactor (18). Downstream of the first m xer
(32), the oxygen content of the gas m xture is neasured by an
oxygen nonitor (36) and a feedback control (38) adjusts the
m xi ng of the gas conponents (in mxer 32) to correct any
devi ation of the actual conposition of the gas m xture fromthe

desired conposition of the gas m xture.

McLoughlin relates to a chemical injection control system

-6-
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for use in fire fighting, wherein foamor other type chem cals
are added to the water used for fighting a fire. In Figure 1
chem cals fromtank (12) are added to the water passing through
punp (P) based on the flow neasured at output hoses (3, 4, 5)
providing a feedback to anplifier (6) and potentioneter (8).
The potentioneter is set to a desired ratio between the
chemcals and total flow A signal proportional to total flow
is connected to the potentioneter (8), the output of which is
connected to anplifier (9). The output of anplifier (9) is
connected to electric notor (10) which operates a punp (11) that
punps foam or other chemcals fromthe tank (12) to the punp
(P). As noted in colum 2, lines 18-21, by setting the desired
ratio on the potentioneter (8) the desired ratio wll be

mai ntai ned by the anplifier (9) controlling the speed of the
electric motor (10), which in turn controls the chem cal punp
(11). An alternative enbodinent is seen in Figure 2 of
McLoughlin. In the alternative enbodi nent, instead of
controlling an electric notor and punp as in Fig. 1, the servo
anplifier (9°) controls a nmotor (22) which controls a val ve
(13), and it is the valve (13) which controls the ratio of

chemcals to total flow
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As observed by appellants (brief, page 4), the arrangenent
in Chapman is generally the type of system over which the
clainmed invention is an inprovenment, since a systemlike that of
Chapman produces | ess than satisfactory results because it is
difficult or inpossible to accurately adjust the flow rate of
gases at high pressures (e.g., at 32 therein) to provide a gas
m xture of the desired conposition, due to the conpressibility

of the gases.

Further, |ike appellants, we consider that Chapman and
McLoughlin belong to conpletely disparate technol ogi es and t hat
one seeking to solve a problemin the area of m xing high
pressure gases to attain a desired conposition of gases, as in
Chapman and the present application, would not have been
inclined to look to the art of m xing foamor other fire
fighting chemcals with a water streamused in fighting fires.
In this regard, we al so share appellants’ view that there is no
di scl osure what soever in MLoughlin of analyzing a m xture
(whether it be a gas mxture or a liquid mxture) and then
adjusting the flowrate of a liquid in response to the anal ysis
to correct a deviation of the concentration of the mxture from

a desired concentration. MLoughlin uses total flowrate to
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control the punp (11) or valve (13) and thus the anmount of foam

or other chem cals added to the water stream

In our opinion, in searching for an incentive for nodifying
the gas m xi ng apparatus of Chapman, the exam ner has
i mperm ssibly drawn from appel l ants' own teachings regarding the
deficiencies of the prior art. In this regard, it is clear that
the exam ner has fallen victimto what our review ng Court has
called "the insidious effect of a hindsight syndrone wherein
that which only the inventor has taught is used against its

teacher." W_L. Gore & Associ ates,

Inc. v. Garlock, Inc., 721 F.2d 1540, 1553, 220 USPQ 303, 313

(Fed. Cir. 1983). Since it is our determination that the

t eachi ngs and suggestions found in Chapman and MLoughlin would
not have nade the subject matter as a whol e of independent
clains 1 and 13 on appeal obvious to one of ordinary skill in
the art at the tine of appellants’ invention, we nmust refuse to
sustain the examner’s rejection of those clains under 35 U S. C
§ 103(a). It follows that the examiner's rejection of dependent
clains 7, 8, 12 and 19 under 35 U S.C. 8 103(a) based on Chapman

and McLoughlin will also not be sustained.
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Regardi ng the exam ner’s rejection of dependent clains 4
and 18 under 35 U. S.C. § 103(a) as being unpatentabl e over
Chapman, MLoughlin and Azinov, and the rejection of clains 9
t hrough 11, 14 and 17 under 35 U. S.C. 8§ 103(a) based on Chapnman,
McLoughlin and Strain, we have reviewed the references to Azi nov
and Strain, but find nothing therein which overcones or provides
for the deficiencies we have identified above with regard to the
basi ¢ conbi nati on of Chapman and McLoughlin. Accordingly, the
exam ner’s rejections of dependent clains 4, 9 through 11, 14,
17 and 18 under 35 U.S.C. § 103(a) will Iikew se not be

sust ai ned.

-10-
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In light of the foregoing, the decision of the examner to
reject clainms 1, 4, 7 through 14 and 17 through 19 under 35

US C 8§ 103(a) is reversed.

REVERSED
HARRI SON E. McCANDLI SH )
Seni or Adm ni strative Patent Judge )

BOARD OF PATENT
CHARLES E. FRANKFORT

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

LAVRENCE J. STAAB
Adm ni strative Patent Judge
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The Boc Group Inc.

Pat ent Tradermark and Li censing Dept.
100 Mountai n Avenue

Murray Hill

New Provi dence, NJ 07974
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